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q. aTacT+cTf ,bT HW{ ,i gaT Name & Address

AppellantM/s. H£gumatiben Popatlal Parikh,
SUhaSi AD1 86 Girivar Bunglows,
Ramwadi, lsanpur,
Ahmedabad-382443.
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Revision application to Government of India:

hI][Ine==ff==={:j&i=:qII];!!!::{IFqIF:i?:iF CAT{T::I; U r icIr=

proviso to sub:section (1) of Section-35 ibid

E=q:LI=:S=HT::;}}:1[ •I:[ •EriaTiI inp;£i)=F\hT = = 1F;) I

(ii) in case of
another factory or
warehouse or in storage

}house or to
goods in a
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(o) qnH8gT6V MtB US vr gtw qfqqffaa vrmqtvrna=bfBfqqhr :Bw=in ?!@ @@
matH B$Wqq q@Hd {M tBqna$\AvHe tB wwfhans vr gen $ MBe iI

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(a) veg,+ OT smq®%Tqna8RT§t (+a,Tvr lem q+)Pnfa fim Tq Tra stI

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty

deniseari ,As$agn q@ndsqaTq dDR \d @ia tbfRa nq gSt =T{ } aN t© MT
,a ga VM yet RIN tB-'suIng> aig'& 3Ffra zb gTn qftR dr WWI =R qi ErR it iBm
aRmy+1 (+2) 1998 mtr l09 gTtT RIm fiN =Tq al

(C) Credit of any duty allowed to be utilized towards payment of excise dutY on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. a

(1 ) ##i sazqq ql@ (3ntd) Raineit 2001 tB fRIn 9 th :#mfa fBfqfle wn +wT a–8 q
a,hdq.+©a Nia?r tjyh3neH +mFr @tf=Fa#TTrw=bqla=qg4„# qd „It-
aTe?T c& a–a gM tb HM BfBa ante fb=IT VHF VTfB{ I aT$' HT=1 @TaT RaT SaT RfId
th 3ttRfa vrqr 35–g + fqqffttr d1 th qyTam tb nga EB nm €tan–6 qT?In qB Ya ’$ #$
vrftql

The above application shall be made in duplicate in Form No.- EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on whlch
the order sought to be appealed against is communicated and shall be accompanied bY
two copies each of the c)lo and Order-In-Appeal. It should also be accompanied bY a
copy o+ TR_6 Challan evidenc,ing payment of presc:ribdd fee as prescribed under Section
35-EE of CEA1 1944, under Major Head of Account.

(2) mIIFT arT&w th VM aff dNS IOW VO aTa Wa qT Ma wr da @T& 200/–M
!,T,Tn ,a „nq 3tV .Ta +,nR,hq 1@ dTa O @Tna a 1000/– t& =$1n 'W =#Fvrq I a
The revision application shall be accompanied bY a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved IS more
than Rupees One Lac.

#iT !!,,n, ##i magS ?!@ IN #rT ©q WIle#Nl wmfhnwr =B vfa aNt@–
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1 ) ## SdrTqq !!@n af©FRm, 1944 dt Vm 35–fr/35–g tB aMa–

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(a) acr,Inf&d qftT+q 2 (1) @ q gaR aSaTV =B ama qR wta, Wm.a WII. t+ MT W'
hq’ a,,[Tq= q&, Rif ’MR,T 3FRaJ7TNTWhaTMS) a qRVq Mg nFL a§wqrq
q 2nd ITTHT/ %;{Td Inf / GMqT / FRtMTFR/ WT$®T€–386o04

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) ?t
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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where the ben;,h of any nominate public sector bank of the place wheFe the bench of
the Tribunal is situated.

(3) S= f; \# =raI=rH~„!;RHnUVUF
qqlrMR aadq dlqt©'hq-1 %F-yn 3rta qT-Mi UV=PTy q+ l@ aT&qq RNa qTaT gl

;}Fde iIE nT TT: : : 11 jtT ri : E:: :k: : rEFE ! ?Ii i is ?: tIn:sR E: : ? L:eR vol itFo : Lea ::BS e m ay beI is

(4) nTP,ITU }W=!;;11 :+USE H=o IS
©HiBaaq gjaF few mn sTm qTf811a
Sit: ocr?tTys R: : P : 1 :oai ! ?eT S)JJI:pHi :fs BE?6::: 1 ep !?sly :se ip ?£sdc}rbee S r::££;£!Readd£?euJInl : :
of the ('burt fee Act: 1975 as amended.

R3'n acFnLRR linI HN-'; ifa
el

(5)

e:: HE:.iE:cT::ttg£?;Jlli;;TpeJSPaflTr7b:::llPrTc:Jltrg FuI:::ig£!:nded int e

1u ,t„, ,!,„, m„ ,„K, ,!„ Vf +„Tt amR NNT@WWiMaB,a
gBr:l6:h' h WT# # + J®LI'kD,m,Tld) VF eg(Penal@ at 10% if Wn @tnT

andI'i { 1 61diib, atfa't,dq qd q:a 10 @:agaiq e I(Sectian_ _??. F of the Centra1
E';,Iii’e X,'i, -1944, 'S„'ti.n 83 &-b,ction 86 ,f the Finance Act, 1994)

0
##©aqn©wdRqTUF:=HHtU4FuVDet'’n”n&d)

VJ $nTqHi+TaebRalBuRr;
;IT hi§e8MPpnt htM6&aFa+infqr.

Q q§qgqqr’dfM&iWgq68®q;iT#tW89W®Ma m+#BKqgngqn®n-m
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SeaT;iI Jq o£TdTIgH FJrt ii: :Re:p;; 1I objE{{st:F:1}=T: :tsn£I;ii :a : t F2eA)p :Tdd E : oFs IO f1 : h:

Under Central Excise and Service TaxI “DutY demanded” shall include:

(i) amount determined under Section.1 1 D;

gIE1b CHIieI=iF1r & IIL Ir=! ! !?1jItIC1B ;in laKEHTggThT WR!@ bl O %

=1: 1,Lh;a;;ad=gndlfa iaL;d-blo%%idlq wdm nyatI

al against this order shall lie before the/In view of above1 an appe
duty or duty and penalty are in10% of the duty demanded when

penalty alone is in dispute.”

On payment of
LaIty, whereiB
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ORDER IN APPEAL

The present appeal has been filed by M/s. Hasumatlben
Popatlal Parikh, Suhasi AD, 86 Girivar Bunglows> RamMud1

Isanpu_rJ Ahmedabad-382 443 (her6inafter referred to as “the

Appellantss”) against Order in Original No. MP/299/DC/Div-'-

IV/22_23 dated 10.03.2023 [hereinafter referred to as “the

impugned order”] passed bY the DeputY Colnn}lssloner,

Central GST, Division-IV (Narol) , Ahmedabad South

(hereinafter referred to as “the adjudicating authoritY”).

2. Briefly stated, the facts of the case are that the

Appellants were holding Service Tax Registration No.

AFSPP6650(...-sTOOI. On scrutiny of the data received from the

Central Board of Direct Taxes (CBDT), it was noticed that the

Appellants had declared less gross value in their Service Tax
Returns (ST_3) for the F.Y. 2015-16 and F.Y. 2016-17 as

compared to the gross value declared by them in their Inco{ne

Tax Return (ITR) /TDS Returns. AccordingIY> it appeared that

the Appellants had mis-declared the gross value of sales of

service in the .service tax returns and short paid /not paid the

apphc'able service tax. The Appellants were called upon to

submit copjes Qf relevant documents for assessment for the

said per.ic;d. However: the Appellants neither submitted any

required details/documents explaining the reason for the

difference raised between gross value declared in ST-3 Returns

and Income Tax Return (nR)/Tt)s nor responded to the letter

in any manner. Therefore, the Appellants were issued Show
Cause Notice wherein it was proposed to:

a

0

a) Demand and recover an amoUnt of Rs 69439971/- under

proviso to Sub Section (1) of Section 73 of the Flnance

Act9 1994; along with intergst under section 75 of the
hI:: I. FI

a :r ! q
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Finance Act 1994 (hereinafter referred to as ’the Act ) .

b) Impose penalty under the provisions of Section 77 (1) &
77(2) and 78 of the Act.

3.

a)

b)

C)

d)

The SCN was adjudicated ex-parte vide the impugned order
wherein:

The demand of service tax amounting to Rs. 67439971/-

was confirmed along with interest.

Penalty amounting to Rs. 6>43,971/- was imposed under
section 78(1) of the Act.

Penalty amounting tO Rs. 102000/- was imposed under\,
section 77(2) of the Act.

Penalty as applicable on the Appellants under section

77(1) of the Act.

a

4. Being aggrieved with the impugned order passed bY the

adjudicating authority? the Appellants have preferred the
present appeal on the following grounds:

> The Appellants are engaged in the business of providing

taxable service of “advertising agency service”. The

'advertising agency' ente fed into contract Wi.th then
clients for providing "advertisement agencY service" ' The

' Advertising agent:' reader 'advertising agencY servlce' to

various clients in the form of creative agency wherein,

they create advertisement by themselves or their third
party media agency wherein, they do media printing

and/ or buying for advertiserne.nt to be published in

print/electronic media. TheY are receiving 150/o AgencY

Cornmission from authorized Broadcasting and Prlnt

rnedia.

In the present case the Print media or authorized
broadcasting media. gives a discount of 15% to the

Advertising agency. If the ta&Bis Rs' IOO/- it is

a

>
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sufficient the Advertising Agency pay the media Rs. 85/-
along with applicable Service Tax. The Advertising

Agency has not received any amount from the media nor

has the media paid any consideration to the Advertising

Agency. The Appellants has only availed the discount of

15 % as Commission.

The advertisement can be done in various ways either

through Print media or through Radio or Television, etc.

In order to fulfill the requirement of his client the

advertising agency i.e. the Appellants getg in touch with

the appropriate media. In other words as far as the

advertising agency is concerned its client is not the

media. In this case the client of the advertising agency is

service receiver and the advertising agency is service

provider. This aspect can be further supported with the

fact that it is only the client who is deducting the TDS

under the Income Tax Act. The media such as

broadcasting agency charges the advertising agency for
insertion of the advertisement either in Print Media or in

Television.

In the instant case -the “Advertising Agent” has

purchased the Space or Time Slot for Advertisement
from the IV[edia. Hence no service is rendered by the

Advertising Agency to the media.

Now for the calculation of Service Tax, the gross amount

received by the ’Advertising ageney' (Service provider)

from its client will be the value of the taxable service.

Moreover, as the consideration (gross amount) received

by the " Advertising agency' has been shown as an

Income in the Profit & Loss A/c is sufficient to be
charged with Service tax on the entire consideration

received. The argument of the ' Advertising agency' that

the amount of 85 percent which it pays to the Media for

>

a

>

a
>

C{{(
6



F.No. OAPPL/ COM/ STP/4289/2023-Appeal

the purchase of SPACE or TIME SLOT (as the case may

be) is claimed as the reimbursement of the expenditure

made by them is nullified as the said consideration has
been shown as an income in the Profit & Loss A/c. The

exemption from the payment of service tax is plausible
under the ''reimbursernent" concept where the

’ Advertising agency' fulfills all of the stipulations

prescribed for the "pure agent" under Service Tax

(Determination of Valuation) Rules, 2006. Other than the

above, if the ’advertising agency' 'receives anY

consideration from the Media as a Commission for

arranging/finding Customers for the Media in relation to
their Sale of SPACE or TIME-SLOT (as the case may be))

the said consideration amount received by the

' Advertising Agency' is also liable to Sqrvice Tax under
the Taxable services of "business aVxiliary service".

The activity of the media is selling of Space or Time Slots

for advertisement> which is classified under 105(zzzzrn)

of Section 65 of the Act; o:n the other hand the activity of

the “Advertising Agency” is to make necessa1IY

arrangements to have the matter of its client advertised

in the media. The Appellants relied on the following case

laws: (1) The Honl3le CESTAT, Ahmedabad in the matter
of M/s Drishty Communication Pvt. Ltd. v. CCR & ST-

Rajkot [Service Tax Appeal No. 135 of 2012 dtd. 05th

January9 2023]> (2) EUro Rscg. Advertising Ltd.
and......v. (-CE on 27th December, 2006 Equivalent

citations: 2007 9 STJ 56 CESTAT Bangalore, 2007 7 STR

277) (3) Grey Worldwide (1) Pvt. Ltd. v. Commissioner of

Service Tax on 30th July, 2014 in the Hc)nI)Ie 'CESTAT,

West Zonal Bench at Mumbai, Appeal No. ST/300 &

325/09.

Th, 4pp,nant, hav, already pug{gg„a.{jd;};T on amount

O

>

O

>

B:: +
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received from clients/customers, in over business 15%

on amount received from customers, cornrnission on

selling of printing slot.

The demand of interest and penalty is not sustainable -in

view of unsustainablity of the demand of input tax

credit. Service tax has not been payable as the

department could not prove the allegation with the
support of any corroborative evidences.

>

5. Personal Hearing in the case was held on 09.11.2023.

Shri Dhaval Movaliya, C. A., appeared on behalf of the

Appellants for the. hearing. He reiterated the contents of the
written submissions and requested to allow their qppeal.

a
6. The Appellants have submitted following documents {A)

copy of Income Tax Return, (B) copy of P & L Account and
Balance Sheet and copy of ledger summary in respect of F.Y.

2015-16 and F.Y. 2016-17, (C) copy of ST-3 Returns and

sample invoices issued to various clients and copy of invoice

received from the Times Group (D) copy of Form 26AS for F, Y.

2015-16 and F.Y. 2016-17.

7. 1 have gone through the facts of the case, submission

made in the Appeal Memorandum, the submissio{1 made at

the time of personal hearing and oral submission9 made at the

time of personal hearing. The issue before me for decision is
whether the impugned order passed by the adjudicating

authority confirming demand of service tax amount of Rs.

6,43,971/- along with interest and penalties, considering the
facts and circurristances of the case, is legal and proper or

otherwise. The dispute pertains to the period F.Y 2015-16 &
F.Y. 2016-17.

a

8. It is noticed that in the instant case the Appeljants

holding Service tH( registration No. AFSPP6650CSTOOI are
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engaged in providing taxable services -of Advertising Agency

Service. The tucable service in respect of advertising agency is

defined in Section 65 (105) (e) in the following manner:

to a client, by an'acivertising agency in relation to aciuertisement in any
TILOLrLiLer.

$. 1n the present case a person or an organization who

wants to advertise- their product approaches an advertising

agency. Therefore such a person / organization who want to
avail the services of advertising agency become the client of

the advertising agency. This aspect cab be further supported

with the fact that it is only the client who is deducting the TDS

under the Income Tax Act. The advertigement can be done in

various ways either through Print Media or through Radio or

Television, etc. In order to fulfill the requirements of his client

the advdrtising agency which is the service provider gets in

touch with the appropriate media. In other words as far as the

advertising agency is concerned, its client is not the Inc(ba. In

order to provide advertising agency service the Appellants

charge certain amounts from their clients, which is inclusive

of amount that has to be paid to media for insertion of the
advertisement either in Pri ilt Media or in Television. The

Appellants have demonstrated bY the given example as shown

under that they have received income. only to the extent of

around 15% from the media in the form of discount-

a

0

If the taIiff rate is Rs. 100/- the media charges Rs. 85/- and

the Appellants get Rs. 15/- towards discounts, which is an

actual income in the hand of the Appellants and on that
amount they discharge service tax received from their clients.

However2 on going through the impugned order which

was .issued ex-parte, the adjudicating authoritY has neither

coniidered the factual position nor thLle@itY of the entue
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issue and demanded service tax on the whole amount received

by the Appellants from the service provided by them on the
-basis of mere data collected from income Tax Return without

excluding the amount which was paid to media for the

purchase of space or Time Slot. The demand of service tax

confirmed by the adjudicating authority is shown as under:

.“Value difference in
nR- and STR”

Total rate
of duty

Amount of
Service Tax
not paid
2,86,417
3,57,554
6,43,971

19,75,293
23,83,697

14.5%
15%

:ota1

11. 1 find that the Appellants had paid service tax for the

impugned period and also filed service tax Return. On the basis

of data received from Service tax Returns (ST- 3) submitted by

the Appellants the details of takable amouht and service tax

paid by the Appellants in the respective period is shown as

under: -

a

Period
F.Y. 2015-16

Taxable amount Service-Tax paid

2,47,365
1,06,500

3,53,865
F.Y. 2016-17

Taxable amount

34,370
14,910

49,280

Period Service Tax paid

1 ,38,474
3, 17,400
4,55,874

20,447
47,610
68,057

12. In view of the above findings, the impugned order has no
merits. Since the dernand of service tax is not sustainable on

merits there does not arise any question of interest or penalty
in the matter.

13. Accordingly, in view of my foregoing discussions, I set

aside the impugned order pas,

10
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authority for being not legal and proper and allow the appeal

61ed by the Appellants.

14. Gnj}aq?dfauqrH wftm©rfhKn@Manft#eth8®n il

The appeal filed by the Appellants stands disposed of
in above terms.

“;-i{o.. I_ i}_ ,;;..-{: : J..
glrtid +r

~HT:m (&rW
Dated: '? i, .11.2023t+\ \hf

Attest:e
ai' hd

eg}A
a

BY RPAD/ SPEED POST

M/s. Hasumatiben Popatlal Parikh,
Suhasi AD,
86 Girivar Bunglows,
Ramwadi Isanpur, Ahmedabad-382 443

To
Appellants

The Deputy Commissioner

Division-IV (Narol), CGST & Central Excise
Ahmedabad South.

Respondent

a
Copy to :

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zol}e

2. The Commissioner, C(}ST, Ahmedabad South

3. The Deputy Commissioner, Division –IV, Central-GST,Ahmedabad South.
4. The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)

tZ73uard File

6. PA file

I
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